HiSAD^fJARTSflS EIGHTH ARK? 

United states Army 
Offloe of the Staff Judge Advocate 


Yokohama, Japan 
It March 184? 

UNITED STATES OF AMERICA 7a KAZUO FUKAMI 
Review of the Staff Judae Advocate 

£• *f° ord of trial of Kaauo Fukami, at Yokohama, japan 

fVOm the Uth to the 18th of February 1947, by a Military Commission an¬ 
ti 0 !** A 4 «J* 7 - pQ^0sraipll .* 7, special Orders No. 08, headquarters Eighth Army 
«^ a T?^ te ^ Army » da *«? 7 February led?, having been referred to the^ 
Staff Judge Advooato, this review la submitted to the Commanding. General 



NAME! 

AOS i 

RBISIDBROE) 
MARITAL STATUS | 
RSLATITBSi 
.EDUCATIONi 
VOCATION t 
MILITARY GARBER i 


Personal Data Concerning Accused 

Kazuo Fukami 
Twenty-ala; (28) 

Oboro Akkeahi gun, Fuahiro, Hokkaido 

Married, one ahild 

Porento and brothers and aiatare 

Graduated of primary aohool 

Not shown 

From 10 April 1941 to es August 1943. 
attainedi superior Private. 


Highest grade 


8. Synopsis of Charges, Pleas, Findings, 

Charge and Specifications pleas 

Oaarla The accused, serving NO 

l With the Japanese Army, did 
lat the times and plaoec aet 
\forth In the specif laat lone 
hereto attached, and during 
ft time of war between ths 
iBjIhlted States of Amerloa, lta 
Allies and Dependencies, and 
I Japan, violate the lawa and 
Oustome of war. 

,!t In Or ebout the months ng 

June or July 1646, accused 
Id willfully and unlawfully 
mistreat, abuse and torture 

t alph Foraborg, a Canadian i-w, 
y beating him and by forcing 
him to maintain a kneeling pos¬ 
ition for a long period of time. 

8p 8 j Between 1 Kay 1945 and NO 
15 August 1945, accused did 
willfully and unlawfully mis¬ 
treat Joseph Traalewlok, a Can¬ 
adian PS, by abueing and kick- 
pi lug him. 


Legal Sufflolenoy and Sentenoo: 

Legally 

Findings auBtolnod 


Yea 


Yes 


1 . 
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Sip 3 i Between 1 May 1040 end NO 
18 August 1948, accused did will¬ 
fully and unlawfully raistreaVcT. 
r. ffeasop and Bi Abbott, Allied 
pv/’s, by abusing and beating them. 


gp 4 i Between 1 Kay 1946 and IS 150 
August \iB 48 , aaouoorl did willfully ■ 
and unlawfully mistreat numerous 
Allied pvt*a, by beating, abusing 
andfopturlng the#* other than as 
alleged In Specifications l to 3 
inclusive.■ 

\ additional Speolfloatlonai, 


Guilty, exeopt Yea 

the words "and D. Abbott" and 
of the word "Prisoners ' 1 and of 
the word "them", substituting 
for the word "Prisoners" the 
word "Prisoner", and for the 
ward "then" the word "him", of 
the oxooptod words, Not Guilty. 


0 




8 p 1 i Between 1 Kay 1948 and IS NO 
August . 1948 , accused did will¬ 
fully and unlawfully mistreat and 
. : Ibas 9 1 * s» Walsh and K. MoBeath, 
Oanadian pwo, by beating them, 

;)|jp 8 j At divers times between 1 NO 
/■Sm&M and 18 August 1948, so- 
1 bused did willfully and unlawfully 
. mistreat and abuse M. Q* < 9 srr, a 
Canadian PW, by beating him. 

U.Sp‘ 8 .» On two oooasione between 1 NO 
,m?; 1 C 40 Snd 48 August 1948 , ao- 
eased'did willfully and unlawfully 
* mistreat and abuse J.F. Ohard, a 
.Oniiadien PW, by beating him, 

8 » 4 1 On two oooaslono between 1 NO 
Kay 1948 ahd 18 August 1948 , ao- 
ousad did Willfttly and unlawfully 
. ■ • - sat and abuse Leonard 1 . Bell, 
ah'Auotralian PW, by beating him. 

Sp 8 t Between 1 May 1948 and IS NO 
,,Mgtt'at . 1948 , accused did willfuiy 
and unlawfully mistreat and abuse 
A#ihldtotif*ea British f»,.by hiok- 
|itoSia and beating hi© with a olub* 

iSfcd; i On or ebdut July 1948 , as- » 
owed did willfully and unlawfully 
mistreat and abuse 6 .J, Kitto, an 
Australian PW, by beating him. ■ 


KO 


KG 


NO 


NO 


NO 


Yes 


Yes 


'''Sentence Imposed} 

.. .. era, 

Legal Punishment t Death 


Guilty, except Yea 
the words "beating hi©" sub¬ 
stituting therefor the words 
"Btplfcing hi© with a rifle 
butt"? of the excepted words, 

Not Guilty, of the substituted 
words, Guilty. 

To be oonflned at hard labor for a period of ten (10) ya- 


■ xp>. 


•• v ti£US& 


- a 
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3. Summary of Kvldsnoe' i 
a. For the Prossoutlon i 

As to 3P9QlfloatIon X i Ralph Forsberg was a Canadian Prisoner of 
war at the Branch Uamp Humber eat Omlre, Kawasaki, Fukuoka Area, Japan, 
from about January 1942 until his liberation in September 1948. Eeoause 
of_an injury to his baok he was wearing a oanvas oast. One night in June 
or July 1948 he and a group of priooners wore sitting outside of their huts 
to get some fresh air. Aaoused apoeared and the roat of the' group hurriedly 
entered their huts but Forsberg, beoause of the oondition of hi%baok, oould 
not move qulokly enough and was oaught by aeoused. Aooused beaaae enraged , 
aid threatened 1 him with a heavy hardwood stick*nd lndioated that ho should 
not have been out of the hut. At this point an English prisoner by the 
nams of Clapp, who oould understand end oonverse in Japanese, a a me forth 
and told aoousad that Forsberg had a fraotured spine and that he might 
injure him if he bast him. Aaouaed refused to follow thiB stdvlae and 
prooeded to hit Forsberg over the head and in the- faoe several times with 
the atlok. He then took him bo the guard room and foroed him to kneel 
on the eonorete floor and sit baok on his heels. Forsberg was suffering 
with berl beri in his feet and this, together with his injured bao,., &ade 
it almost Impossible for him to sit still. Every time he moved aeoused 
heat him over the head with hia fist. Ho kept him in this position for 
about three hours, during which time he hit him over the lead many times 
(Sx. 1, 8, 3). 


As to flpeolfloetion 3 i The commission found aooused not guilty 
Of beating prisoner Abbott but guilty of beating prisoner Jeesop. we shall 
eonsider her® only so muah of the evidence as supports this finding of guilty. 

An Affidovit by Harold shspherd, a prisoner, states in parti "The 
1 Brown Bomber" left Henry and started down the hallway towards where x was 
standing. He oheoked the tallies on Rfn. JeBBOp^s room, and found Jeaaop'e 
out of plaoe. He oalled Jessop into the oorridor where he Blapped him aoross 
the fane 0 or S times with the half olosed fist" (Sx. £). 

RFK, T.E. Henry atate^ that Jess-op wus "punched U the faoe" by 
the aooused. Further "among those beaten up. as far as I oi*> rooall, were '’ 
Rfn. Jeesop of the Royal Rifles." (i£x. 6). 

Ae to apeolflontlon 4 i Other than that set forth in the (.Above 
speoifloatione, noousod between 1 Mgy 1945 and 18 August 1948 beat and tor¬ 
tured numerous Allied Prisoners of War. Fourteen affidavits admitted in 
evldonoe aoouse him of slappings with half oloaed hands and with a bamboo 
pole. He foroed prisoners to kneel on a oonorote floor, sometimes on a j 
bamboo pole, and foroed them to stand at attention from fifteen minutes to , 
two hours. He oonatantly looked for trifling irregularities in order that 
ho might punish the prisoners. He kioked one man in the testicles without 
provocation. Another prisoner had an amputated leg and was on orutohes whan 
aooused beat him for falling to salute properly.. Whenever he heard that 
the Allies had taken another island he would line up four or five p.’lsonerfe' 
and beat them, with another guard, known as the Bamboo Kid, he participated 
in beating prisoners with fists, stloks, tools, rifle butts, straps, or 
anything they had handy (sxs. 8-16). 

'^ ab to Additional Speolfloation Si On one oooaslon a British • 
prisoner had his book toward aooused and failed to notioe his approach. ' i 
Aooused began beating him with a thiok hardwood stiok and continued until I 
the prisoner oollapsed. while in this oondition aooused kioked him and de¬ 
livered a few mope hbws with the stiok. The vlotim was unable to walk VfiTIi- 
out aealatanoo and was bruised on all vlaibla parts of hioboiy (Sx.17) 

As to Additional speolfloation Si Kaoh.group of priaoaerB>-flt . 
the samp was oheoked before being msrohed Vo the mines, when aooused had ■■■. 
Charge of suoh s group his custom was to beat the last one inthe group. One 
eytoing prisoner O.J. Kitto was laBt in line and aooused struck him a heavy, 
Slow with his rifle butt on hie ankle. For borne days subsequent thereto he 
oould hardly walk and was lams for about a month. At the time of onkiSg 
the statement, 8B Hovember 1946, he ooaplained about suffering from worn 
'08 in the ankle (Ex. 18) - PURL: https://www.legal-tools.org/ 
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Ths first witness introduced by the defense was Shigetoku Tomateu 
who testified under $ath, as follows] He and aooused were both guard com¬ 
manders and each had about IE to 15 men under his authority. Aoousad'e re¬ 
putation among the other guards was good. As a guard oommander he was very 
military and strictly followed regulations handed down by the camp oommandant 
There may have bean times when they held him rather oold and aloof because 
he observed his duties vary well, he enforoed the rules against smoking 
in the rooms very strictly."/The witness never saw aooused strike a prisoner 
of war but heard of it onoo or twioe. Aooused did not, to hia knowledge, 
ever hit an amputee prisoner of war. He heard of auoh a oaee that happened 
before the onme to the oamp but heard that Takehashi had done the aot. There, 
wae a tally board at the Oamp and eaoh prisoner was to keep it to date as to i 
his whereabouts at all times. In oase a prisoner failed to keep It posted 
properly as to where he was he was given a warning. To the witness' know¬ 
ledge aooused did not strioke anyone for violating this rule. Ho did not 
ever see a prisoner kneeling on the oonojjete floor or on a bamboo pole. The 
witness and aooused worked on different days and he wae not in a position 
to see what aooused did whan on duty. He did not, at any time, see a prisoner 
of war beaten(3* 1B-BB). 

The seoond witness for the defense was Takafumi Shlromaru who, upoff 
being sworn, testified that he had been e civilian attached to the army from 
May to September 1945. He knew aooused durlngtthat time. Ho had the same 
duties that aooused had. He never saw him strike a prisoner of war but heard 
about it onee or twioe. Aoouaed's reputation as a guard oommander among the 
guards was "ordinary", prisoners were allowed to smoke only In a designated 
plaoe. If a prisoner violated this rule ha would be warned onoe or twioe 
end the thiAd time he would be oonfinad to the guard house for B4 hours. He' 
did not have knowledge of aooused'a triking a prlaonar for violation of euoh 
rule. He did not see a prisoner wearing a oast but saw the oast itself la¬ 
ter. In the hospital there was a person who had an amputated leg (E.EB-Bd). 

Hirosaki Takomura, a witness for the defense, was sworn and testifi¬ 
ed tWvt he worked at the oamp fdr about 15 days and subsequent to that aeso- 
elated with aooused for about six months. Aooused's friends considered hi® 
aloof at flrot but after being with him two or three times they beoome very 
attaohed to him. He was liked by many (H. B6-E6). 

Aooused, after having been Informed of his rights, ohose to take tht 
stand under oath. The gist of hlB testimony la as follows) He was a guard' 
oommander at the oamp and his duties oonsisted of preventing fires, to Caro 
for prisoners, to prevent eaoape, to take proper steps in oaae of air raids, 
and to keep in oontaot with the prisoners In the oamp. There were three 
euoh guard commanders. The other two were ^hlgetoku Tomutsu and Shlromaru 
Takofuml. Takehashi and Mataui were the guard oommanders whom the abofo 
three relieved. He heard nothing good or especially bad about Takehttshi,.He 
recalled no prisoner who had an amputated leg, nor did he ever strike a 
prisoner in that condition. He hoard that someone, th’a.nomo af whamhardid'.not! . 
know, had hit a prisoner who had an amputated leg. Smoking wus prohibited 
in all rooms except a plaoe on the second floor and one in the siok ward, 
and also smoking, was allowed in the yard In a designated plaoe.. The builulKi 
were of wood, and aooused warned them not to smoke in the rooms. Further, 

It would lnoreaaa the danger in event of air raids. Many prisonero had t6 
be warned about violations of thcyOraoking rules. Thera ware five or aix/timea 
when he hit prisoners with his open hand two or throe slaps for auoh vlo- . 
lotions. None war e knooked to the ground from subh slapplngs. He hit pri¬ 
soners for not having their tally on the board showing where they were. Ho 
did not remember how many times he hit them, but no one rooelvsd a permanent 
Injury therefrom. He recalled no prisoner who wore a oast. i?hen ho struck 
the prisoners he struok them on the cheek. He carried a rifle but did not 
strike anyone with it. Ha,did not carry a stick at any time. He had been # 
instructed that he was not to hit prisoners of war.- At the time.accused 
struok prisoners Of war he did hot think it was a bad thing to do because it 
was a Japanese custom and ho was educated in that fanner in the Japanese Ar¬ 
my. Ha considered it unavoidable In preventing an/incident from happening 
again. He'admitted that "in thinking"it over at the present time I think 
that I do feel that it was a bed thing to do. •. • • • / 

^ ^ ^ PURL: https://www.legal-tools. 0 rg/doc/ 6 17e83 
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Ha knew slapping a prisoner was prohibited by regulation. He did not sea 
other guards slipping prisoners. Ht. did not kiok a prisoner or require a 
prisoner to kneel on a bamboo pole, lie-admitted hitting prisoners of war on 
five or six ooaaaions but not haphazardly (r. 87-3?). 

4. Opinion: . 

Tha record is legally sufficient to support the findings of the com- 
mission. Booh allegation of the specifications of whioh aoaused was found 
guilty was substantiated by ample and competent evldenoe. The ooaralasion was 
constituted by proper authority and had jurlsdlotlon of the aooused and of 
the offenses* 

The proseoutlon introduced avidenae by means or affidavits of former 
prisonero who weVe interned at tha sump and who were in a position to know 
the facts of the matter in issue. From suoh statements the guilt of the 
aooused was firmly established, 

(The defense objection to the admissibility of hearsay evldenoe was^ 
properly overruled, St was hold in the Yamaehita aaso that Artlole of wav 
88 limiting the reoeptlon of depositions in a oopital oaae to those of the 
the defense, and the provisions of Artlole of war 38 providing for the pres¬ 
cribing of prooedure for trials before military tribunals and carried out 
by executive mandate that in trials by eourt-martial hearsay and opinion 
evldenoe shall be excluded, are not applicable to the trial of an enemy 
/combatant by a military commission for violations of-the law of war (Matter 
of Yamashite 90 S, at. 388 Adv, Sheet), Suoh evidence is expressly admissib* 
’ie under SOAP Peguactions Governing the Trials of Aooused War criminals, i 
(J DeOember 1648, paragraph Sd (1) (o). This SOAP rule is legal and in ac¬ 
cord b no® with established praotloe in military ocamiseion trials, Ex per 
,v.ulrln 317 0.8. 1, 03 8. at. S| Palrman, the law of Martial Rule P. 870? 

v j 

Aoouaad was found guilty of five speoifioationB and of the ohargs. 
,U0„a4raitted slapping prisoners on several oooasions. He had a fair trial 
ahd' wae ably represented by counsel. Be exercised tha rl 'ht to call witnes¬ 
ses in his own behalf and ohooa to take the stand himself after being warned 
olf his rightB. a oaref 1 scrutiny of the entire reoord fails to reveal any 
error whioh injuriously affected the substantial rights of aooused or any 
failure to aoaord him a fair trial in every roapeot. The evldenoe support® 
-the findings. There is no svidanoo that aooused wae not sane at the time 
the alleged acts were committed and.at tha time of trial. 

8* Reoommandationsi 

There are no letters of olemsnoy from any members of the oommlsslon 
jy others. 

The commission sentenoed tha aoouaad to confinement at hard labor 
for tes|'years. The sentenoe la legal. 

/ Aooused was found guilty of the oowardly sot of striking an invalid 
wko wo^ a Oast on his back and of making him kneel in a painful position 
yailo he etruak him over the head several times. Furthermore, ha struok a 
Jrieoaor, who had an amputated leg and was on orutohes, for not properly 
I lea luting him. The evidence bbc# that he was a sadist'of the worst type and 
Selighted in having an excuse to slap tr kick the prisoners. He kicked jine 
/prisoner in the tsatioles without provocation and beat other, prisoners with 
flats, sticks, tools, rifle butts, straps, or anything that ha hod handy. 

The sentence in tha present oase is inadequate. Mistreatment of 
prisoners of war is, for the most p;rt, a barbaric praotloe of the past whiot 
is incompatible with modern'international thought and agreement. The strug¬ 
gle for the elimination of thiB evil through the ageo has not been an easy 
one. Only.after a long, persistent and difficult struggle reghteous-thinklnj 
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me j &»o won the 0iviU4«rtiL$t‘£ma td adopt oartaic 

ruloa whioh prot oot prlaonorsXpX -Avar and. plaoe t^em in t.ho privileged oaro- 
eorv of reooiving an aapeoiaily damans treatment during ouptlvlty. tsiatreav 
ment of prisoners of war nay, under these rules, La an aggravated crime 
that should not be dealt with lightly. The santenoe should be auffiolent 
to punish the offender and, st the earns time, aevnre enough to deter others 
who might be so inclined to offend In the future. However, even without tne 
apaolflo laws set up by the conventions of nations, auoh orimes are in 
themselves so basloa.iy and naturally wrong that they outrage tha oonsoienoe 
of the normal man. The prisoner is always helpless and durae not defend nm- 
self against his cowardly aggressor. Therefore, in arriving at the santenoe 
the ocmmiaslon should not meosure the gravity of tha offense by com- 
oar'.son with whet santenoe a oourt of our own land would give for the same 
tvoe of orime. The commissions are speoial oourte, functioning under speoiaJ 
rules to handle the speoial type of oassB that they do, and they should 
oonsider that every war orime is an aggravated offense requiring a speoial 
sentence. The setting UP of a table of punishments would be imprnotWblo 
tn war orimes because of the varisd offenses committed at the different 
oafflos and th degree of brutality praotlood. However, by comparison with 
sentenoea passed by the commissions heretofore, the sentonoe in the present 
oase is extremely light. The avidenoe in the present oaae, anttothor Japa¬ 
nese war orions oases, portrays a desploubye step baokwerds in the annals 
Sf huZ deoenoy/and Reversion to the brutality of earlier times, athoug, 
Inadequate, it /s recommended that the sentenoe bo approved In order that 
aooused may rodeive some puniahment for his orimes. bugamo Prison, Tokyo, 
Honshu, Japan is the appropriate plaoa of oonfinemant. 

A form of notion designed to oarry this rooODuaendatlon lDfco effect 
is attaohod hereto. 


/s/ P aul i. SPurlook 
Reviewer 

Judge Advocate ssotlon. 

1 COKObBl 

/s/ Al iian r-’. Browns 

irpinrr brsvtss 

- Lt. OOl. JAOD 

Army Judge Advocate 
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/a / F. B. Boush 
■ B, B. BOUBH 
Capt. WAC 
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